THE NHS LITIGATION AUTHORITY NON-CLINICAL CLAIMS REPORTING GUIDELINES

For use by all Members of the Liabilities to Third Parties Scheme [LTPS] 

1
Introduction
1.1
These guidelines are intended to assist Members in processing all categories of claim under LTPS, but predominantly EL and PL claims.

           Members should be familiar with the LTPS Rules and nothing in these guidelines is intended to override the Rules. 

          The LTPS Rules can be downloaded from our website at www.nhsla.com
1.2
These guidelines provide a framework within which Members should report new claims to NHSLA. 

1.3
Receipt by a Member of an EL or PL claim involving personal injury will usually trigger the Pre-Action Protocol for Personal Injury Claims.

          The ‘Protocol’ sets in train a timetable that requires responses within specific timescales. 

1.4 Claims should be reported using the standard LTPS Incident Report Form which can be found on our website at www.nhsla.com. 

If a Member wishes to claim under the Scheme it is imperative that there is    reliable and complete information sent to the NHSLA at the first opportunity. 
1.5
Where delays occur and the required information is incomplete or not readily available, delivery of the specific responses required by the Protocol timetable may be compromised. Increases in costs that arise from delays attributable to the Member are not covered by the Scheme. 

1.6
Members should have effective and integrated processes in place for complying with relevant Health & Safety legislation, together with proper measures through line management to ensure the earliest recording, investigation and assessment of incidents, irrespective of the likelihood of a formal claim.

1.7
Claims should pass to NHSLA via a nominated representative, who should have a thorough understanding of the claims management process.  

1.8
Where a claim is being made under the Scheme, NHSLA authorisation is required before admissions are made and/or any compensation offered. 
There is no obligation under the Scheme for Members to be granted assistance where admissions and offers have been made by the Member in the absence of NHSLA authorisation.   

2
Contact with NHSLA

Members may contact the non-clinical claims team at:



The NHS Litigation Authority

2nd Floor



151 Buckingham Palace Road
London

SW1W 9SZ


DX 6611000 London 91 SW


Tel : 020 7811 2700



Fax: 020 7821 1461

The current Team Leaders are:

Members A to M - Susan Georgiades (Tel: 020 7811 2724) 


Members N to Z - Vacant

The Head of Non-Clinical Claims is Steve Chahla (Tel: 020 7811 2704)

More local contact is via the Member’s allocated Claims Inspector, where that person has been instructed to conduct investigations on site.


A more detailed NHSLA contact sheet circulated to all Members on a quarterly basis.
3
When should a claim be notified to NHSLA?
3.1 
Members are required to report claims upon receipt of a formal Letter of Claim, where the total cost will approach or exceed the applicable ‘excess’.
Members must report all matters that are the subject of a formal Letter of Claim at the earliest opportunity.
The standard ‘excesses’ applying under LTPS are:

£10,000
Employers Liability claims

£ 3,000
Public Liability claims


Members should bear in mind the ‘excess’ applies to the total value of the claim; that is, damages, plus any Claimant and Defence solicitors’ costs.

3.2
All reportable EL claims should be accompanied by the documents on the standard disclosure list applicable to the particular type of claim.


Members must not delay reporting matters if some documents are not immediately available - send the Letter of Claim alone in the meantime.

          There is a link to the ‘NHSLA Disclosure List’ on our website - please see    Claims/Schemes/RPST/NHSLADisclosureList.doc.
3.3
NHSLA offers a handling service for claims falling within the ‘excess’, subject to a handling fee which currently stands at £200.
          The handling of such claims by NHSLA remains subject to the Scheme Rules.
The handling fee itself is subject to revision from time to time.

3.4
NHSLA also encourages Members to report serious adverse incidents and/or serious adverse outcomes representing a significant litigation risk prior to an actual demand for compensation being made.

These may come to light through:

- 
Normal in-house Incident recording/investigation

-
Complaints which look highly likely to lead to claims

-
Other matters identified through Risk Management processes

3.5
NHSLA seeks early notification particularly where the following features arise:


-
Fatal incidents

           -        
MP involvement


-
Media attention


-
Human Rights issues


-
Multi-party actions


-
Multiple claims from a single cause


-
Novel, contentious or repercussive claims
3.7 Once the claim has been notified under LTPS, the Scheme Rules require that the following also be notified to NHSLA immediately upon receipt:

-
Any further correspondence from or on behalf of the Claimant (particularly any letters triggering time limits under the Pre Action Protocol for Personal Injury Claims – for example, Part 36 Offers to settle or nomination of medical experts)

-
Any proceedings or written notice thereof
4
Action in response to a notification of a claim for compensation
4.1
The Protocol requires Claimants to send a formal ‘Letter of Claim’ containing a clear summary of the facts upon which the claim is based,  including the main allegations of negligence, the nature of the injuries, present condition and prognosis, and any financial loss. 

4.2 The Letter of Claim triggers specific time limits, indicating that the legal process has commenced, and there will be 3 months to respond formally.
The Letter of Claim should, as far as possible, be acknowledged on the 20th day after the date on the Letter. Members should do that, indicating that the matter has been reported to NHSLA.

4.3 There are also incidents, not necessarily the subject of a formal Letter of Claim, that require Members to commence immediate investigation and the collation of documentation. These are generally of a more serious nature, for example: 

Health & Safety Executive investigations
Fatalities
Other serious injuries.


This list is not exhaustive and if Members are in doubt as to whether an incident is ‘serious’ they should seek advice from the NHSLA.
4.4
Members should try as far as possible to carry out the following steps immediately upon receipt of a Letter of Claim:-

4.4.1
Collect and collate records and any other information relating to the incident and the person(s) involved, including incident reports, complaint files and any data held on computer files which are not routinely printed and stored in hard copy format.

4.4.2
Identify all relevant personnel and their contact addresses and telephone numbers.
4.5
Members should be aware that reports which do not have as their sole or dominant purpose actual or prospective litigation are likely to be discloseable.  

This means that their content ought to be factual and avoid opinion and supposition as far as practically possible.

The interpretation of such reports may amount to an admission of liability but this should not inhibit Members from dealing properly and effectively with any remedial action that may be indicated.  

4.6
Matters with no prior record or incident investigation

Where a Letter of Claim relates to an incident not previously recorded and/or not previously internally investigated by the Member immediate action should be taken to implement the appropriate investigations.

The urgency arises because of the Protocol timescales (see Sections 1.3 and 4.2) for delivering a reasoned response to the Letter of Claim. 


The usual investigations in respect of a previously unrecorded incident and any additional investigations arising directly from the Letter of Claim should proceed urgently as a single process.  

Note: documents arising from investigations with such a dual purpose are likely to be discloseable in subsequent litigation (see Section 4.5)

4.7
The following basic documentation should be sent in with all such cases: -

· Covering letter clearly indicating a new notification is attached

-
Completed LTPS Incident Report Form
· Copies of the correspondence from the claimant’s solicitor

· Any prior correspondence, e.g. initial letter/s of complaint

· All reports of investigations into the incident

· Copies of comments from supervisors and/or managers obtained as part of the initial incident investigation

· Unless the Member is already satisfied that liability attaches for the incident, the documents on the standard disclosure list applicable to the particular type of claim.  

4.8
NHSLA will liaise with the Trust regarding the information submitted and any further investigations required. 
5
Miscellaneous
5.1
Ex-gratia payments

‘Ex-gratia’ settlements offered by Members are by definition not payments based upon legal liability and are therefore not recoverable under LTPS.

5.2
Compensation Recovery Unit (CRU)

The requirements of the Compensation Recovery Unit for reporting cases and obtaining certificates of benefits recoverable remain in place.  
For all claims made under the Scheme this task will be handled centrally by the NHSLA. 

Members should as far as possible try to identify and provide the National Insurance numbers of all employee or patient Claimants.
5.3
Mediation/Alternative Dispute Resolution (ADR)

ADR can take one of a number of different forms, for example, a time-limited discussion. 
Mediation is a specific form of ADR and involves a trained mediator to facilitate settlement. 
The NHSLA is committed to ADR and Mediation in appropriate circumstances as a means of resolving disputed claims. Claims of relatively limited financial value, but possessing major emotional elements, for example, the death of a child, might be suitable candidates.  All cases, however, may potentially benefit from mediation or ADR at any stage. 
5.4
Claimant Part 36 Offers

It is possible that these may be made at an early stage, even where the first notification is a Letter of Claim.
Punitive consequences may flow from offers made under CPR Part 36 which are either rejected or fall out of time.
Therefore any such offer, whether or not the Member believes the terms of the offer to be valid, should be immediately reported to NHSLA by telephone and fax. This must happen as soon as the documents are received as it is extremely important to avoid delay.

Members should not give any indication to the Claimant’s solicitors that any such offer is valid, or that time runs from a particular date.

Where such offer letters may be received in other parts of the Members operation (for example, the Chief Executive’s office) staff working in these areas should be trained to recognise such offers and Members should develop a fast track to process them.

6
Scheme Indemnity

6.1
NHSLA is aware that there is anxiety among Members surrounding possible reservation of the Authority’s rights under the Scheme.

6.2
Whilst occasionally that course of action has proved necessary, it is only in the rarest of circumstances that NHSLA would decline to indemnify.

6.3
NHSLA recognises that a judgment has to be made when deciding whether or not to report a case in accordance with section 3 of these guidelines.

6.4
Where there have been delays in reporting NHSLA will only raise the issue where there has been prejudice caused by identifiable additional case cost.
6.5
It is not possible to be prescriptive as to every circumstance which may give rise to prejudice and NHSLA will consider each set of facts individually.

6.6
Members are encouraged to speak to the Authority if there is any doubt about particular circumstances and whether they should be reported or not.
7
Liaison between NHSLA and Trusts
7.1
NHSLA will discuss and consult with Members on the defensibility or otherwise of claims before implementing the decision reached.

7.2
Risk Management issues not identified by Members in their initial incident investigation will be raised and discussed with the Trust contact as the claim investigation progresses. 

7.3
NHSLA or its solicitors will notify Members of Court Hearings.  

7.4
Where required Defences and other relevant pleadings will continue to be signed by Member representatives as the legal Defendants to litigation.

7.5
Where claims are likely to generate media interest, NHSLA will liaise with the Trust to agree a press release or the position to be adopted.

7.6
NHSLA will send a closure document to Trusts at the end of each claim, giving a breakdown between damages, Claimant costs and Defence costs.  

7.7
Upon conclusion of the claim NHSLA will raise an invoice in respect of any unpaid Member Liability under the Scheme. 
Summary of LTPS Reporting Requirements

▪
Have a system in place for identifying and appropriately investigating and documenting adverse incidents as soon as they are discovered.
▪
Report all Letters of Claim to NHSLA immediately with a completed LTPS Report Form and all existing records, reports, and related documents.
But do not delay reporting matters if some documents are not immediately available - send the Letter of Claim alone in the meantime. 

▪
Acknowledge all Letters of Claim within 21 days, on the 20th day after the date on the letter.
▪
All subsequent letters and in particular all Part 36 offers to be notified to NHSLA immediately.
▪
Ensure priority is given to identifying, creating and sending further documents and information requested by NHSLA on any claim.
▪
Priority assistance to NHSLA or others acting as their agents in identifying and making available the personnel relevant to issues arising in any claim.
▪
All legal proceedings to be notified immediately.
NHSLA

Non-Clinical Team
[revised January 2011]

