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EVERSHEDS



EQUAL PAY CASE LAW UPDATE
There has been considerable equal pay litigation emanating from the North East local authorities.  This has an impact on other geographical areas within the local authority sector, and also has some impact on the conduct of equal pay litigation in other sectors, most notably the health sector.  There are a number of recurrent themes in the various cases and a number of points have now progressed to appeal.  Below we look at some of these issues then conclude by considering some lessons learned from these cases.

	ISSUE
	DECISION
	CASE (including whether Employment Tribunal (ET), Employment Appeal Tribunal (EAT) or Court of Appeal (CA)

	
	
	

	COMPARATOR ISSUES
	
	

	Who is a valid comparator?

Whether Claimants could compare themselves with one comparator for the purpose of bonus payments and a different comparator for the purpose of attendance allowance
	The Tribunal found that each of the Claimants was entitled to compare herself with the relevant male worker most advantageous to her for the purpose of the bonus element of his pay, and with the most advantageous comparator for the purpose of the attendance allowance. 

The EAT allowed an appeal.  The Claimants appealed to the Court of Appeal. The appeal was dismissed.  The Court of Appeal upheld the EAT judgment that attendance allowances paid to men employed on work rated as equivalent to that of the Claimant women were a single term together with the hourly rate and fixed bonuses, rather than being a separate term of the men's contract for the purpose of the comparison of the terms of the women's contracts under ss.1(1) and 1(2)(b) of the Equal Pay Act (“EPA”). The women were therefore not entitled to compare themselves with the relevant male worker most advantageous to them for the purpose of the bonus element of his pay, and with the most advantageous male comparator for the purpose of the attendance allowance element.


	Degnan and Ors v Redcar & Cleveland Borough Council (CA), 17 June 2005

	Whether a sole worker in a specific department was an atypical comparator
	In a previous hearing the bonus paid to one particular worker was held to be a sham. The Council sought to argue that this worker was an atypical comparator and that he ought not to be permitted as a comparator as he was not representative of any group. 

The Tribunal confirmed their original finding that this Grade 5 worker was not an atypical comparator. The basis for this decision was that there was nothing unique or exceptional about the way he received an uplift in basic pay. There were three other HGV tipper truck drivers who were on Grade 4 who received the same uplift in very similar circumstances. 

The Tribunal went on to find, in any event, this worker was representative of a group, namely the drivers, all of whom received the same basic uplift in pay. 


	Surtees & Ors v Middlesbrough Borough Council (ET), 10 August 2005

	Is an employee only allowed to pursue to judgment an equal pay claim in relation to one comparator with respect to the same period of time?  
Would the employee thereafter be precluded from seeking to establish an infringement of the equality laws by comparing herself with another comparator on the basis that the matter was res judicata?  Alternatively, on the grounds that she had to make an election as to which remedy she wanted and has made that election?


	The Tribunal held that the Claimant was not prevented from making such claims.  The EAT, by a majority, agreed.  The EAT recognised that there is potential for abuse by naming multiple comparators, but indicated that this is something which will have to be dealt with by Tribunals robustly applying the Tribunal Rules.
	Bainbridge & Ors v Redcar & Cleveland Borough Council (No. 2) (EAT) 1 and 2 February 2007

	COT3 AGREEMENTS
	
	

	Whether the Claimants who had entered into contracts of compromise with the Council set out in the ACAS form COT3 Agreements had compromised the whole or part of the claims made
	The Tribunals found that the COT3 agreements were valid and did not fall foul of s.77 Sex Discrimination Act 1975.  

Those decisions were upheld by the EAT on appeal.

In the Redcar case the Tribunal found that the COT3 only settled the proceedings up to the date of signature. 

However, the EAT held that this was wrong and that a binding release was intended and was achieved in respect of each Claimant's claim arising out of the contractual relationship in place until the change of terms and conditions on 1 April 2004. 


	Wilson & Ors v Stockton Borough Council (EAT); Clarke & ors v Redcar & Cleveland Borough Council (EAT), 22 June 2006

	EQUAL VALUE
	
	

	Whether the Claimants were precluded from pursuing an equal pay claim under s.1(2)(c) EPA in circumstances where their work and that of the comparators was rated as equivalent under s.1(2)(b) (the ‘Pickstone v Freemans’ point)


	As a result of the Tribunal’s finding on a different point, this issue did not require a decision. However, the Tribunal concluded that (even if they were wrong about the earlier issue) equal value claims could be pursued despite work having been rated as equivalent.


	Joss & Ors v Cumbria County Council (ET), 19 March 2006 - nb this case is going to appeal (hearing scheduled for May 07)

	GMF DEFENCE
	
	

	Productivity, market forces and justification
	All of the comparators relied upon received a bonus payment to which the Claimants asserted they were entitled. The Council raised various GMF/justification defences in defence of specific productivity bonus payments. The Tribunal found that the GMF defences failed, expressing the view that whilst originally there may have been justification for the payments, they were found no longer to be linked to productivity.

The Tribunal took the view that there was discrimination in pay which the Council had not objectively justified. No reason which was good and adequate continued which justified the differential. Even if the schemes were shown to be underpinned by a collective agreement, that cannot be a defence unless the negotiations and/or the collective agreement are free from sexual bias. They concluded that there was no evidence of balancing the need for the pay arrangements against their discriminatory effect. 

The Council also argued a defence of ‘market forces’ to justify payments made to a JCB driver.  Evidence was called in an attempt to show that they could not recruit JCB drivers unless they paid the rate that they did. The defence failed. The Tribunal was not satisfied by the evidence that the Council were paying less than the market rate and found that the sample given by the Council was very small and was skewed towards organisations with a working relationship with the Council. The Council had not approached any large equivalent public body (such as Northumbria Water) for their pay rates. Further there were no enquiries as to the other benefits of Council employment that the other JCB drivers received.  

Market forces were also argued in relation to groundsmen. Again the Council relied upon various other employers who, they claimed, provided a higher rate of pay. The defence failed. The Tribunal found that the samples were not sufficiently broad to be a fair representation of the market rates of pay for groundsmen in the relevant area at the relevant time. No-one was called to give direct evidence and the evidence was hearsay.


	Surtees & Ors v Middlesbrough Borough Council (ET), 10 August 2005

	
	In another case where productivity bonus was considered, the Tribunal accepted that certain schemes were and remained genuinely productivity related. These were self-financing and the Tribunal accepted that there was a good and valid reason for the introduction of productivity related schemes. 


	Anderson & Ors v South Tyneside Metropolitan Borough Council (ET), 18 October 2005

	Attendance allowance
	The Tribunal considered the payment of attendance allowance to comparator groups and found that the GMF defence failed. As such the payment was unjustified. The Council’s appeal failed. The EAT held that the Tribunal was obliged, when considering objective justification, to have regard to whether different and less discriminatory means could have been used to achieve the same objective, in this case to reduce the days of alleged sickness absence.


	Bainbridge & Ors v Redcar & Cleveland Borough Council (No. 1) (EAT), 15 November 2006

	Productivity bonus that became a fixed bonus


	The Tribunal found that the need to maintain productivity as a GMF defence failed from the time when the bonus became fixed.  The Tribunal found that, at that point in time, the link between productivity and bonus broke down and the bonus became no more than an automatic uplift on basic pay.


	Bainbridge & Ors v Redcar & Cleveland Borough Council (ET), 5 December 2005
A similar point was made in the following cases:

Joss & Ors v Cumbria County Council (ET), 19 March 2006 - nb this case is going to appeal (hearing scheduled for May 07) 

Anderson v South Tyneside MBC, (ET) 18 October 2005


	Justification of genuine productivity bonus - adopting a similar productivity scheme for Claimants


	Whilst in some instances the Tribunal were satisfied that the Council operated genuine productivity schemes, it was concerned by the absence of evidence to show that any consideration was given to whether such schemes could be introduced into any of what may conveniently be described as ‘the women’s jobs’.  The Tribunal was also concerned by its finding that the historical basis for the introduction of productivity pay increases largely ceased in the 1980s. It accepted that the payment of the genuine bonuses corresponded to a real need on the part of the council to maintain productivity and competitiveness. However, it was not satisfied that the introduction and maintenance of such schemes for such long periods of time were reasonably necessary in order to achieve that objective. It noted the position in other authorities where the new pay and grading system under the Single Status Agreement had been implemented that bonuses of this type have been abolished.

The Tribunal found that the Council had failed to justify the payment of bonuses to predominantly male groups and not to female groups of workers.
The Tribunal found that there was no evidence to show that it would not have been possible to have adopted and applied a similar productivity scheme in the case of all the Claimants except caterers, carers and road crossing officers.  As far as caterers were concerned, the Tribunal did accept that the Council was justified in not applying a similar productivity scheme because it would have been impractical to have done so, although financial considerations also played a part.

The EAT allowed an appeal by Redcar on the grounds that the Tribunal had not considered all the evidence.  The case was sent back to the same Tribunal to consider afresh which categories of employee could properly have been the subject of a bonus incentive scheme.

The EAT added that the mere fact that a productivity incentive scheme could have been adopted in respect of a Claimant’s work group does not itself establish that a GMF defence is doomed to fail.  However, in Bainbridge a concession had been made to that effect by the Council so the issue did not arise. 

With regard to the decision concerning the caterers, the EAT refused to interfere with the Tribunal’s findings.  It held that practicality alone was sufficient to justify the GMF defence.  The EAT went on to add that the cost of putting in place a productivity incentive scheme was never relied on as the principal basis for the objective justification - it was merely a supportive reason and, as such, the Council was permitted to rely on it.

	Bainbridge & Ors v Redcar & Cleveland Borough Council (No. 1) (EAT) 15 November 2006
A similar point was considered in Joss & Ors v Cumbria County Council (ET), 19 March 2006 - nb this case is going to appeal (hearing scheduled for May 07)



	Justification of genuine productivity bonus – whether it is necessary to adopt a different type of bonus scheme for Claimants for whom a productivity scheme is not feasible.
	For Claimants who could not be subject to a similar productivity scheme the Tribunal held that it would have been possible to construct some other different bonus scheme.  The Tribunal held that the failure to do this, or even explore the possibility, prevented the employers contending that the difference in pay was objectively justified.

However, the EAT allowed an appeal, holding that where it is not possible to adopt a productivity scheme similar to that of the comparators, the employer is under no obligation to adopt some other technique of equalising pay.  The refuse collectors were employed in work which enabled a productivity scheme to be adopted and which, as a consequence, brought savings and greater efficiency to the work being carried out for the Council and those productivity improvements would largely pay for the bonuses.  Although it was submitted on behalf of the Claimants that a merit based scheme might have resulted in greater efficiencies, the Tribunal had recognised that a scheme could not be formulated in a way which would save money or be self-financing.


	Bainbridge & Ors v Redcar & Cleveland Borough (No. 1) Council (EAT), 15 November 2006

Also, similar issue considered in Anderson & Others v South Tyneside Metropolitan Borough Council (ET), 18 October 2005



	Justification of genuine productivity bonus - considering application of the same productivity scheme for Claimants
	In the similar case of South Tyneside Council v Anderson the Tribunal had also found that a failure to consider a productivity bonus for predominantly female groups at the time one was genuinely introduced for certain predominantly male grounds, led to the Council’s GMF defence failing.

The Council appealed to the EAT where it argued that the Tribunal ought not to have required the Respondent to objectively justify their GMF as the bonus scheme in question had been found to be genuine and not on gender grounds.  South Tyneside relied heavily upon the EAT decision in Bainbridge v Redcar and Cleveland Borough Council (No. 1).

The EAT determined that as a matter of fact and judgment, the ET having considered the statistics emanating from within the Appellant Authority more broadly, and using the experience of its members as an industrial jury, as between the comparator groups and the Claimant groups, established that there was such a disparity of impact in relation to the availability or not of the bonus schemes which meant that a prima facie case of sex discrimination had been raised.

The South Tyneside case was distinguished from the Bainbridge case where Redcar and Cleveland Council were required by the Tribunal to invent a wholly different scheme for the benefit of groups who could not themselves benefit from a properly constructed productivity bonus scheme.

In the South Tyneside case the EAT upheld the Tribunal’s finding that the Council’s GMF defence in relation to these Claimants and Comparators was not objectively justified and should fail.

Furthermore, the EAT drew a distinction between raising, at the liability stage, an argument that no equivalent scheme could be devised, or pointing to the difficulties which might arise at the remedy stage and the situation where liability had been determined and an argument is raised that the Tribunal has to make a declaration as to the nature of the term involved and make a calculation of the arrears of remuneration by reference to monies which would, on the balance of probabilities, have been earned under such an equivalent scheme.  Accordingly, as the Tribunal were wrong to exclude the latter in the South Tyneside case this point was remitted back to the original Tribunal to consider further.

 
	Anderson v South Tyneside Council (EAT) 1 and 2 March 2007

	GMF as to basic pay
	A different Tribunal considered the “bonusability” of Claimants work and accepted the Claimant’s contention that the fact that a term might require some adaptation did not mean that it could not correspond. If there were factors such as those raised by the Council which explained or justified the absence of such terms in the Claimants’ contracts, those were matters properly to be considered as part of the genuine material factor  (‘GMF’) defence, under s.1(3) of the EPA. The Tribunal also found that in any event the Council had not proven that there was any link between the bonus schemes applied to the comparators and productivity, nor that the schemes were self-financing.


	Joss & Ors v Cumbria County Council (ET), 19 March 2006 - nb this case is going to appeal (hearing scheduled for May 07)

	
	In one case the Tribunal considered differences of basic pay between the Claimants and the Red Book comparators. The Tribunal had to assume equal value in these cases. No GMF defence was pleaded in the Notice of Appearance by the Council. 


	Joss & Ors v Cumbria County Council (ET), 19 March 2006 - nb this case is going to appeal (hearing scheduled for May 07)

	INJURY TO FEELINGS
	
	

	Compensation for injury to feelings.
	The EAT held that damages for non-pecuniary loss, such as injury to feelings, and aggravated or exemplary damages cannot be made under the Equal Pay Act.
	The Council of the City of Newcastle upon Tyne v Allan & Ors (EAT) and

Degnan v Redcar and Cleveland Borough Council (EAT), both 14 April 2005



	PAY PROTECTION
	
	

	
	The EAT upheld the Tribunal’s decision that pay protection arrangements did not constitute a GMF defence.  The fundamental question, said the EAT, is whether the GMF defence relied on can properly be described as a ‘genuine material factor other than sex’ - if the GMF is tainted by sex then it cannot be relied upon at all.  

On the facts, the reason for the difference in treatment, resulting from the operation of pay protection, was the fact that protection was only given to those actually in receipt of higher pay at the time when the scheme was implemented.  The fact that the Claimants were not receiving higher pay was due to historic sex discrimination. Accordingly, the EAT held that sex discrimination was a direct and significant cause of the difference in treatment. There was an inextricable link, apparent to the employer at the time pay protection was implemented, between the sex of these workers and the reason why they were not in receipt of pay protection.  The EAT commented that the Council could not use its own failure to implement equality as a justification for defeating it; had the employers corrected the inequality when they ought to have done, then there could be no doubt that the Claimants would have been in exactly the same situation as the comparators in that they would have had the benefit of pay protection.

The EAT accepted that the argument does not have the same force for those whose claims were still in dispute, or had not been lodged, by the date of implementation. The council would not know at that time that the criterion they were adopting would necessarily adversely affect this group.  Nevertheless, as there was plainly a possibility that it would, the EAT held that, in this case, there was no basis for distinguishing between the different categories of women.  Accordingly, the EAT held that the Claimants were entitled to the benefit of pay protection whenever their claims were initiated, whether their claims were conceded or became established after trial.

The EAT added that it does not follow that pay protection can never be relied upon in connection with historic discrimination.  It suggested that different considerations may apply in other cases eg where employees do not even raise a right to equal pay until after the implementation of the pay protection scheme.  The EAT said that in such cases an employer may be able to demonstrate objective justification if it can show a carefully crafted and costed scheme negotiated for the purpose of cushioning the effects of a drop in pay and without reason to suppose when it is implemented that it would have discriminatory effects.


	Bainbridge & Ors v Redcar & Cleveland Borough Council (No. 1) (EAT), 15 November 2006

	SEX DISCRIMINATION
	
	

	Whether the Council knowingly aided and abetted trade unions to discriminate against their members contrary to s12 SDA
	The Tribunal struck out the Claimants’ claims.  The EAT upheld that decision, though for different reasons.  The Claimants' claim was that the local authority unlawfully aided the recognised trade unions to discriminate against women by failing to represent them properly contrary to s.12 of the Sex Discrimination Act.  

The EAT held that an employer does not aid a failure by trade unions to represent their members properly merely by agreeing a particular result in collective bargaining. It is one thing to take advantage of a failure, but another altogether to aid it. Secondly, on the pleaded case, the union needed no aid or assistance to fail to represent its members. Thirdly, the employers and the trade unions had their own interests to protect and their own constituency to represent. Merely because an employer and a union in collective bargaining have agreed an outcome which was detrimental to a union member, it does not follow that the employer thereby aided the union to fail to represent its member properly.


	Shepherd v North Yorkshire County Council (EAT), 21 December 2005

	In deciding whether bonus was a separate term from basic pay or a fixed entitlement, is the correct test whether the bonus has become part of basic pay or whether there has been an express or implied agreement that the conditions of the incentive bonus scheme need not be observed? If those tests are separate and distinct, had the second test, nonetheless, been satisfied?


	The Tribunal considering this issue stated that it was not convinced that it was necessary for the Claimants to go as far as to show that the bonus term has ceased to exist as a separate term. It found that in the present case the uplift in pay (represented as being a bonus) had become an automatic uplift and formed part of basic pay. Essentially, the Tribunal was convinced that there was no longer any link in the bonus payments between productivity and bonus and this had been the case for some time. Because the increased performance had not been required of the comparators for such a long period of time, the Tribunal found that it was no longer required or expected, despite there being no express agreement to that effect. The Tribunal took the view that the term of performance was waived and that the reality of that had been accepted by the abolition of bonus under the single status agreement. The comparators were in receipt of consolidated pay at the time of hearing.


	Surtees & Ors v Middlesbrough Borough Council (ET), 10 August 2005

	Whether indirect sex discrimination is established where:

(a)
statistics demonstrate that one set of jobs (the Claimants jobs) is predominantly done by women and another set of jobs (the comparator jobs) is done predominantly by men;

(b)
the Claimant jobs and the comparator jobs are of equal value;

(c)
the comparator jobs attract a bonus payment and the Claimants jobs do not; and

(d)
the evidence reveals that the bonus payments are genuinely due to enhanced output productivity as opposed to being in return for non enhanced productivity output.


	The Council had urged the EAT to refer these matters to the European Court of Justice (“ECJ”).  The EAT declined to make a reference to the ECJ on the basis that these areas have been made clear by previous case law and no further guidance was needed from the ECJ.
	Anderson v South Tyneside Council (EAT) 1 - 2 March 2007

	Whether when seeking to justify differentials in pay arising out of application of bonus schemes it is an appropriate requisite for consideration to be given to whether such bonus schemes could be introduced for the female dominated groups.


	Again the Council had urged the EAT to refer these matters to the European Court of Justice (“ECJ”).  The EAT declined to make a reference to the ECJ on the basis that these areas have been made clear by previous case law and no further guidance was needed from the ECJ.
	Anderson v South Tyneside Council (EAT) 1 - 2 March 2007

	STATUTORY GRIEVANCE PROCEDURE

	Was the Tribunal right to hold that there was no breach by the employer in failing to carry out the grievance procedures because of Reg 10 of the Employment Act 2002 (Dispute Resolution) Regulations 2004 (“the Regulations”)?  
Was the Tribunal justified in indicating that had there been a breach then it would have increased compensation by 5% pursuant to ss.31(3) and 31(4) of the Employment Act 2002?


	The Tribunal found that the Council was in breach of Regulation 10 as it did not hold grievance meetings.  The Tribunal therefore found that it was appropriate to uplift any compensation by 5% to reflect such breach.

The EAT held that the Tribunal had misconstrued Regulation 10.  There was a technical breach of the Regulations by the employer in failing to hold meetings to consider grievances but that this was plainly an exceptional case falling within the terms of s.31(4).  In these circumstances it would not be just or equitable to grant an uplift of compensation.


	Bainbridge v Redcar & Cleveland Council (No. 2) (EAT) 1 - 2 February 2003

	Time Limits
	
	

	Had the six month limitation period for bringing a claim been triggered by a change of jobs during course of employment?

A change amounting to the termination of one contract of employment and its replacement by a new one triggers time to run from the date of the change: a claimant wishing to bring a claim relating to pay during their original employment must present her Tribunal claim no later than six months after the change. Time cannot be extended.


	The Tribunal had found that a role change from senior home care assistant to financial services officer then domiciliary care coordinator triggered the 6 month time limit.  This finding was quashed by the EAT and the case sent back to the Tribunal for reconsideration on the grounds that it had given inadequate reasons for its decision.

The Tribunal’s finding that a change of role from care assistant to social worker set time running was upheld by the EAT


	Degnan v Redcar and Cleveland Borough Council (EAT), 14 April 2005

	
	The Tribunal found on the facts that the following changes of role triggered the 6 month time limit:

· from care assistant, senior care assistant or laundry assistant to a permanent position as an assistant social worker

· care assistant to financial assessment officer

· care/senior care assistant to care co-ordinator

· laundry assistant to social worker

· assistant cook to care assistant

A change from home care assistant to senior home care assistant was not to be a fundamental change so as to amount to a termination of contract and the entering into of a new contract.


	Wilson & Ors v Stockton Borough Council (ET), 15 September 2005

	
	In the case of one Claimant, the Tribunal found that, although her employer remained the same, her contract changed materially as to status, responsibility, duties and location as at 25 June 2002 and again as at 02 June 2003 as to location and salary. The Tribunal found that her evidence was consistent with that of a person who had moved from one job to another. 


	Dolphin & Ors v Hartlepool Borough Council (ET), 12 August 2005

	
	In the case of one Claimant, the Tribunal found that, although her employer remained the same, her contract changed materially as to status, responsibility, duties and location as at 25 June 2002 and again as at 02 June 2003 as to location and salary. The Tribunal found that her evidence was consistent with that of a person who had moved from one job to another. 


	Dolphin & Ors v Hartlepool Borough Council (ET), 12 August 2005

	WASTED COSTS

	Whether a Wasted Costs Order should be made in circumstances where an equal pay issue is progressing to appeal and the Claimant’s representative notifies a change of position at the last minute.
	The Council applied for a Wasted Costs Order against the Claimant’s representative as he failed to withdraw resistance to a particular element of the appeal until virtually the last minute.  As a result the Council sustained the cost of preparing a skeleton argument and preparing additional evidence.

The EAT recognised that the Claimant’s representative could be open to some criticism in this respect.  However it formed the view that in complex and multi-handed litigation of this nature it was by no means unusual for decisions of some significance to be taken late in the day.  Accordingly the EAT said it would be wrong to curb such flexibility by making a Wasted Costs Order and refused to do so in such circumstances.

	Anderson v South Tyneside Council (EAT) 1 and 2 March 2007

	WORK RATED AS EQUIVALENT
	
	

	Could a Claimant who was rated higher than her comparator in a JES rely upon such a comparator?
	A Claimant can compare herself with someone rated lower than her in a JES.  In those circumstances the appropriate comparison is between the total pay paid to the Claimants and comparators in respect of basic pay, bonus and attendance allowance.


	Bainbridge & Ors v Redcar & Cleveland Borough Council (No. 1) (EAT), 15 November 2006

also Joss & Ors v Cumbria County Council (ET), 19 March 2006 - nb this case is going to appeal (hearing scheduled for May 07)



	Where a Claimant’s work has been rated lower than that of the comparator under the same JES can she rely upon that comparator in an equal pay claim?


	The Tribunal held that a Claimant is unable to rely on a comparator who has been rated higher than her. However, it accepted that the Claimant could rely on a comparator whose work had been rated as lower than hers under the same JES.


	Joss & Ors v Cumbria County Council (ET), 19 March 2006 - nb this case is going to appeal (hearing scheduled for May 07)

	Do employees whose jobs are rated as equivalent under a job evaluation scheme have the right to seek compensation going back up to six years relying upon the fact that they are rated as equivalent (assuming their jobs and those of their chosen comparators have not changed in any material way in that period)?


	The Tribunal held that they did not and the EAT agreed.  The jobs can only be regarded as work rated as equivalent from the date upon which they are so rated.  Any claim for a period prior to the rating under the job evaluation system would be in equal value not retrospective reliance upon the fact that the job was rated as equivalent.

	Bainbridge v Redcar & Cleveland Council (No. 2) (EAT) 1 - 2 February 2003


Commentary

These cases raise a number of important issues and in some respects clarify some previously grey areas. However some issues may well be subject to consideration by higher appeal courts. What is very clear is that NHS Trusts need to invest time and resources to look at who is paid what, when and why both before and after the implementation of Agenda for Change. The Tribunal, and indeed the EAT, have endorsed this approach.  Then the Trust will need to demonstrate what is the explanation for the pay system. If that explanation is subsequently found by a Tribunal not to be a true explanation, then it fails as not being genuine at the first hurdle. It is also possible that an originally genuine scheme can become a sham.  Therefore it is essential to collect reliable documentary and witness evidence to establish a time line showing the basis for the payments from inception of the pay system, including any bonus or allowance arrangements, to the present day.
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