EQUAL PAY GRIEVANCES

This note sets out general advice to NHS employers in relation to Equal Pay grievances.
Grievances may be submitted either (a) individually by the employees concerned or (b) collectively on behalf of two or more employees by a trade union or other appropriate representative (known as “collective grievances”). 
In responding to grievances, employers should take care to comply with both the ACAS Code of Practice on Disciplinary and Grievance Procedures and any additional requirements of their own internal grievance procedures. Failure to comply with the ACAS Code of Practice can result in an uplift of up to 25% in any compensation awarded by a Tribunal.
Collective grievances
Most of the collective grievances received by NHS bodies in recent equal pay litigation do not set out the details of the grievance. The grievance may consist simply of a list of employees who assert that they are entitled to equal pay in relation to unidentified comparators. 
If a collective grievance is presented to an employer, the ACAS Code of Practice is deemed to have been complied with and the employer need take no further steps. However, employers are likely to be in breach of their internal grievance procedures if they fail to respond to a collective grievance.  For this reason, employers should respond promptly to a collective grievance, agreeing in principle to deal with the matter as a collective grievance. Employers should request:

· a complete list of the individuals on whose behalf the grievance is lodged and for their job titles and other identifying details (NI numbers and/or addresses);

· details of the comparators, including job titles;

· an assurance from the union that, should the matter reach a Tribunal, it will take no issue as to costs or damages if individual cases have not been processed fully through the grievance procedure before any claim is issued.
Without information about comparators, it will not be practicable to deal with equal pay grievances. If the information is received, employers may either:
· seek to agree with the unions that internal grievance hearings should be suspended pending the outcome of local and national Tribunal litigation; or

· arrange collective grievance meetings with the employees named in the grievance. 

Individual grievances
Where grievances are presented individually by employees, they must be dealt with in accordance with the ACAS Code of Practice and any internal grievance policy. Generally this will include:

· if necessary, obtaining further details of the grievance (such as identities of comparators);

· arranging meetings with the employees: such meetings may be individual or, if that is impractical because of the numbers involved, collective. The employees have a statutory right to be accompanied by a colleague or union representative in the meetings; and
· after the meeting the employer’s decision should be communicated to the employees (preferably in writing). The employees should also be advised of their right of appeal. 

Substantive responses to equal pay grievances

In some cases, employers may form the view that grievances are being presented principally to permit Employment Tribunal claims to be made, rather than as a genuine attempt to resolve the issues internally. In any event, the issues arising in the equal pay claims against NHS employers are (a) highly complex and (b) of wide national application. It is likely to be inappropriate and impractical to attempt to resolve them by means of an internal grievance. Employers may consider the following points to be relevant in responding to equal pay grievances:
· in cases where comparators have not been identified, employers will not be in a position to resolve any grievance based on pay inequality;
· where the Claimants and comparators are employed on Whitley Council terms and conditions, some or all differences between their pay may derive from the different national Whitley agreements. Employers may have legal defences to equal pay claims, arising from that fact. There may also be other valid defences based on local or national explanations for any differences in pay.  These defences will be similar across the NHS and will be tested in employment tribunal cases involving many NHS employers nationally. It might be considered unrealistic to expect individual employers to try to resolve these complex legal issues by means of individual internal grievances;
· it may be difficult to resolve an individual equal pay grievance fairly and consistently by the grievance procedure if other employees in the same Trust have raised equal pay claims on similar facts in the Employment Tribunal. This is because the results of the Tribunal claims may be inconsistent with any internal resolution of the grievances. 

For these reasons, one approach may be to invite the employees to meetings to discuss their grievances. Employers may explain at the meetings that individual equal pay grievances cannot be resolved internally at this stage because of the potential impact of the equal pay litigation nationally and locally. The grievances may therefore be dismissed (or perhaps suspended), subject to any appeals. 
Time limits and the ACAS Code of Practice
Employers must ensure that grievances are handled “without unreasonable delay”.  Failure to do so, could leave Trusts open to criticism and a potential uplift of up to 25% in any compensation awarded if the delay results in a failure to complete the grievance process.  In practice, the Tribunals will decide in each case whether any delay was unreasonable in the specific circumstances.   
Finally, one important change to note (due to the introduction of the ACAS Code of Practice) is that there will no longer be an automatic three-month extension of time for bringing a claim once a grievance has been submitted. Therefore, Trust's should ensure that checks are made to assess if new claims have been issued within the six month limitation period.
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