CLINICAL NEGLIGENCE REPORTING GUIDELINES

FIFTH EDITION 

1.
Introduction

1.1
This guidance has been developed jointly by the NHSLA and the Association of Litigation and Risk Management (ALARM) to provide a framework within which claims managers working at Trust level will report new claims as they arise. The guidance becomes effective as from the 1st October 2008.  It will be the subject of further review periodically.

1.2
These recommendations are aimed at securing best professional practice at local level. Through the provision of reliable and complete information from the start of any claim, Trusts will be able to ensure that any healthcare governance issues which may emerge are addressed promptly. In addition, that the cost of further investigation, if and when handled by Panel Solicitors, is minimised.
1.3 The guidance therefore makes a number of key assumptions:-

· That Trusts have in place effective and integrated processes for risk management and for healthcare governance which operate across the entire range of services. For the purposes of this document, clinical governance is subsumed within the wider term.

· That a proportion of complaints will continue to contain demands for compensation.
· That there may continue to be variations in the abilities of different Trusts to process claims at a local level.

1.4
For these reasons this guidance describes a standard of professional practice which is most likely to be attained in Trusts offering acute services, as these give rise to the greatest numbers of claims. Other organisations which generate fewer claims may not feel able to justify the retention of dedicated expertise at the level that is advocated. This is a matter for individual trusts to decide. In these situations, the appropriate expertise could be bought in from another Trust by way of either a cost per case arrangement, or a service level agreement. This guidance incorporates a minimum standard which will be expected of all Trusts including those generating a small volume of relatively low value claims.

1.5
Trusts buying in claims services in the manner suggested above should ensure that appropriate contractual indemnities are in place. At present, all claims for compensation arising from allegations of clinical negligence will pass through the NHSLA via a nominated representative at Trust level, who will be expected to have a general understanding of the claims management process. Trust claims handlers should be aware that NHSLA authorisation is required before any admissions may be made and/or monetary compensation offered, subject to the provisions of the Authority’s Apologies and Explanations Circulars (Appendix 1). 
In the absence of such authorisation, the NHSLA will not reimburse Trusts either for the compensation awarded or for any of the costs generated. Such payments, if made by a Trust, will fall outside the scheme and could possibly result in criticism from auditors. 

There are no longer any excesses applicable to any of the clinical negligence schemes. 
Trusts may apply for Delegated Authority (Appendix 2).
1.6  
 This guidance is now split into sections dealing with:-

· The initial response to a request for records and/or notification of a claim for compensation [2]

· The preliminary analysis [3]

· Reporting claims [4]

· Large value claims [5]

· Lower value claims [6]

· Independent Sector Treatment Centres [7]

· PCT Prison Healthcare Claims [8]

· Potential Group Actions or “Serial Offender” claims [9]

· Miscellaneous [10]

2.
The Response to a request for Disclosure of Records
2.1
The Request

2.1.1 Requests for disclosure of records are usually made under the subject access provisions of the Data Protection Act 1998. There are three usual routes for these requests:-

· By a patient or his representative directly (Personal Disclosure)
· By a solicitor requesting records in respect of a claim against another party (Third Party Disclosure)

· By a solicitor acting either to investigate or notify a claim against the Trust (Pre-Action Disclosure)

2.1.2
The volume of Third Party Disclosure is by far the greatest. However for both this and Personal Disclosure, Trusts must have in place a procedure for reviewing the records requested to ensure that the provisions of the Act are complied with, and to note if the record contains information which might possibly cause the requestor to commence a claim against the Trust.
2.1.3
This initial review should be carried out by a member of staff who is familiar with the content of medical records, and has a broad, but not necessarily detailed, understanding of the healthcare process. Where a potential problem is identified, the conduct of disclosure should pass directly to the Claims Manager at the trust.

2.1.4
It is possible that a request for Pre-Action Disclosure may be the first indication that an incident has occurred. Increasingly though, the incident reporting system may have alerted the Trust to the event at an earlier time. This will be particularly true where high value cases are concerned. Indeed the proportion of serious events that are notified initially as claims is a key indicator of the efficiency of the local incident reporting system. A significant proportion initially notified as claims should be regarded as a warning sign.
2.1.5
Where a claim has not previously been reported as an incident, but it is now considered that it should have been, it should immediately be so reported in accordance with local procedures. The investigation as a claim, and as an incident, should then proceed as a single process. Note, however, that if any investigation has such a dual purpose the documents arising from it are likely to be discloseable in subsequent litigation – see 4.2.2.

2.1.6
When a request for disclosure has been made without a claim, the opportunity to ask for the reasons which lie behind the request must be taken. Most Trusts incorporate this question into the documentation relating to the request when this is made by individuals or by solicitors seeking “third party” access. Of course, the records themselves may well contain sufficient information to enable an educated guess to be made as to the substance of a likely complaint or claim. It must, however, be remembered that the data subject has an absolute right to disclosure under s.7 of the 1998 Act, albeit with certain exceptions [see 2.2.4 and 2.2.5].

2.1.7 Trusts should ask the patient or representative to be as specific as possible. It is reasonable to seek clarification as to which records are required and whether the requestor is content to dispense with the copying of records which do not relate or appear to relate to the matter under investigation. Once the nature of the request is reasonably clear, the Trust can consider whether to suggest that alternative means of resolving the issues might be appropriate, for example using the complaints procedure.

2.1.8 The Pre-Action Protocol for the Resolution of Clinical Disputes states that “sufficient information” should be provided to enable the Trust to determine which records are relevant and to identify whether further investigation is necessary. The Trust’s obligations to disclose under the 1998 Act do not prevent requests under the Protocol by the trust for further details, if insufficient information has been supplied in the application.

2.1.9 The Records of Deceased Patients are still governed by the Access to Health Records Act of 1990. Applications for copies should only be granted to the personal representatives of the estate or to someone having a claim arising out of the death. There are additional provisions for withholding disclosure, e.g. where the deceased specifically prohibited this or when information was provided in the expectation that it would not be disclosed to the applicant.

2.2
Making the disclosure

2.2.1
The Claims Manager must ensure that all relevant originals of medical records, supplementary documents, specimens, recordings, charts etc are collated and retained until the conclusion of the claim. Of course, the files may be required for clinical purposes at any time so copies must be made. The Claims Manager’s copy must be kept up to date in parallel with the original where continuing treatment is occurring.

2.2.2
Copying records in the course of a claim is not a trivial task. It requires skill and patience to ensure that all copies are clear, legible, and of good quality. Copies should be filed into an indexed and paginated bundle, not run off and kept as an undifferentiated pile. Good practice is to use a new medical records case file to create an exact replica of the original, but this should be clearly marked as such to avoid the possibility of it becoming confused with the original. Further indexation may be required where files are large and a patient has had many admissions. Time taken at this stage will avoid wasted effort later on, and reduce the scope for claimant solicitors to generate further queries and requests for clarification. Additional work arising from poor or incomplete copying will certainly rebound in increased costs if the case is lost. Trusts with a significant workload should therefore ensure that the arrangements for copying are properly resourced so that adequate time is available to complete the task. Smaller trusts should consider an arrangement with a larger trust for complex cases.
2.2.3
To comply with the Data Protection Act, and the Pre-Action Protocol for the Resolution of Clinical Disputes, records must be provided within 40 days of the request and payment of the fee, at a cost not greater than that specified by the Data Protection Act (a maximum of £50, inclusive of copying, but plus postage, at present). 

2.2.4 The Data Protection Act also specifies a duty to consider if disclosure would:-

· Reveal information likely to cause serious harm to the physical or mental health of a patient or any other individual.
· Reveal information relating to or provided by an individual other than the patient (or health professional involved in the care of the patient) who could be identified, and has not given consent to the disclosure [e.g. in paediatric and psychiatric cases].

2.2.5 Arrangements to assess records in accordance with this duty prior to disclosure should be in place. The Data Protection (Subject Access Modification) (Health) Order 2000 gives healthcare providers an exemption from s.7 disclosure obligations (data subject has absolute right to disclosure) provided that the criteria laid down in the order are met. The Trust has a duty to take advice from “the appropriate healthcare professional” as defined in the Order before forming an opinion as to what, if anything, should be excluded from disclosure. It is essential that such a step is taken because harm can be caused if there is inappropriate disclosure.

2.2.6 At the same time clinicians should be asked for as much additional information as possible, including an analysis of the facts and an opinion as to allegations that may have been made, any adverse outcome or other irregular feature of the case.

2.2.7 Requests for disclosure of medical records may also be received under the Freedom of Information Act (FOIA). However, an individual’s “personal data” are exempt from disclosure under this Act and requests for the subject’s own data should be treated as approaches under the Data Protection Act. Requests for someone else’s data under FOIA should be rejected if such disclosure would contravene any of the Data Protection Principles, which will almost invariably be the case. 
3.
The Preliminary Analysis

3.1
It is not necessary or desirable to investigate in detail every case in which records are requested. However in every case a preliminary analysis should be undertaken. This is a brief examination of the immediately available evidence which needs to be tested against the legal criteria of breach of duty and causation, to see if there is a realistic prospect of a claim being made. 

3.2
Preliminary analysis should normally be completed within forty days of receipt of the request for disclosure, although it is recognised that, in some more complex cases, this target may prove difficult to meet. 
3.3
Where an incident report or a complaint exists, the results of the investigation and, in the case of the latter, a formal response, will be available. These will usually furnish sufficient information to form a judgement as to the likelihood of a claim being made.

3.4
Where an incident report does not exist, the medical records should be scrutinised carefully. Discharge letters and summaries are particularly useful, as are notes relating to consent procedures. They may often allude to complications that may represent untoward events, and the steps already taken to remedy them. It is important to obtain the views of the clinician in overall charge of the patient, and anyone else who, on the face of it, may have made an error. The information gathered should be measured against the Trust’s risk rating or severity measurement criteria used for incident reporting. 
3.5 Rating criteria are particularly useful where they have been designed to determine the depth, level, and scope of investigation and reporting within the Trust. As a minimum, the NHSLA expects Trusts to have in place a policy on investigation of incidents which will be used to determine the extent of any investigation which may be necessary. 

3.6
A claim is defined as:-

Allegations of clinical negligence and/or a demand for compensation made following an adverse clinical incident resulting in personal injury, or any clinical incident which carries significant litigation risk for the Trust. (See 4.1)
This includes complaints leading to claims, notification of serious adverse events, incident reports generated by risk management processes any of which represent a significant litigation risk, requests for the disclosure of medical records. Defining an incident as a “claim” in the absence of a demand for compensation does NOT of itself imply that the NHSLA accepts that compensation will ultimately be paid. It simply means that a preliminary analysis should be carried out and the matter may need to be reported.

3.7
Trusts should investigate in detail where “claims” arise from or involve:-

· An incident or outcome likely to generate substantial compensation

· Actual or potential publicity or media involvement
· Obstetrics and Paediatrics

· Fatal incidents (including suicides of psychiatric patients and unexplained deaths)

· Misdiagnosis of life-threatening illness

· Actual or potential Group Actions (see Section 9)
· Serious professional misconduct/potential “serial offenders” (see Section 9)

This list is neither prescriptive nor exhaustive, and should include any cases where there are issues that directly affect the governance of the Trust.
3.8 
The preliminary analysis should be structured and contain the following sub-headings:-

Synopsis and Chronology 
Brief outline of main events including details of the main parties involved.
Care Management Problems
All events where care deviated beyond acceptable limits.
Breach of Duty
Record those case management problems leading to harm, and make a direct response to specific allegations made in the request for records.

Causation 
Relates to harm that has directly led to loss of amenity pain and suffering. This may be difficult to determine in many cases without further investigation.

Quantum
This should be estimated by the claims manager on the basis of information known at the time, using the Judicial Studies Board Guidelines supplemented by advice from the NHSLA. It should represent a best guess of the probable cost to the defendant at the time of resolution of the case and should incorporate figures for both claimant and defence legal costs see Notes on Reserving (Appendix 3).  Claims staff at the NHSLA will be pleased to advise by telephone.

Claimant’s Funding
Public private, CFA [see 8.2] etc.?
Risk Management Implications
What can be learned for the future from  the events in question?  Who has been charged with this responsibility?
Action plan
The next steps recommended, e.g. obtaining witness evidence, expert opinion on causation, obtaining a condition and prognosis report etc. This section should include assessment of litigation risk as: 


Low where there is no liability on the part of any party to the claim or the allegations of negligence are not causative of the outcome alleged (nominal 25% liability)


Medium where the likelihood of the claimant’s success is equivocal and there is a need for further investigation (nominal 50% liability)


High where the claim is viewed as a likely settler or where there has already been an adverse expert opinion, for example in an incident investigation (nominal 75% liability)

3.9
In order to achieve this process, Trusts should have in place a structure which allows the Claims and Litigation Manager or person carrying out these functions to take the following steps:-

· collection and collation of records including medical records, ancillary records if these are separated, incident reports, complaints files and any data held on computer files which are not routinely printed and stored in hard copy format.

· Discussions with lead clinicians who should be asked to provide reports on the clinical care received and to give an opinion on whether the care fell below an acceptable standard, leading to harm, and to respond in detail to all allegations made. The report should state clearly that it is made in response to actual or contemplated legal action.

· Identification of all relevant staff and their contact addresses, telephone numbers and GMC or other professional reference numbers.
· Following up of requests for information/assistance from the NHSLA.
· Any adverse incident reports should be filed separately from the clinical records. These reports are discloseable but only following a specific request. If they are filed within the body of the clinical records they become discloseable at the time of the initial request for records and will need to be disclosed at that stage. Please pass them to NHSLA with your preliminary assessment once a claim is intimated.
3.10
It must be borne carefully in mind that reports which do NOT have as their sole or dominant purpose actual or prospective litigation are likely to be discloseable in law. Consequently, care must be taken by Claims Managers and others when compiling such reports to restrict themselves to facts and not express opinions which could rebound upon the Trust if litigation is commenced, so far as practically possible.

4.
Reporting to the NHSLA

4.1
When a significant litigation risk has been established, and a realistic valuation of a possible claim has been made, the matter becomes reportable to the NHSLA. One of six possible situations may arise:-

· (a)
Incidents reported (e.g. a major obstetric mishap), graded red/serious and investigated under the healthcare governance arrangements. Those revealing a possible breach of duty leading to a potential large value claim (i.e. damages of over £250,000) must be reported as soon as possible, usually before a claim is made. [4.2.1]

· (b)
Incidents which have the potential to become a group action involving a number of patients (e.g. there has been a failure of a screening service such as cytoscreening or breast screening).
· (c)
Claims arising from the alleged negligence or serious professional misconduct of a clinician or team which has affected a cohort of patients.(“Serial Offenders”).

· (d)
Claims arising from a complaints investigation where the response, on the facts, indicates that an admission of liability has been implied. [4.3.1]

· (e)
Requests for disclosure of records where the preliminary analysis indicates the possibility of a claim with a significant litigation risk, regardless of value. [4.4.1]

· (f)
Letters of claim as the first indication of any action. [4.5.1]

4.2.1
In the first three group of incidents (a b & c) the requirements of healthcare governance are of primary importance in order to ensure the safety of patients. Such incidents should be thoroughly investigated, and will be reportable to the NPSA. Many are already reportable under other regionally managed channels. Investigations must be thorough, open and subject to scrutiny. 

4.2.2
These requirements pre-empt action in contemplation of a claim. Documents in relation to such investigations will normally be disclosable because their primary purpose relates to governance, not the contemplation of legal action. This means that their content must be factual and avoid opinion and supposition as far as practically possible.

4.2.3
Insofar as the facts speak for themselves, their interpretation may amount to an admission of liability but this should not inhibit Trusts from dealing properly and effectively with the remedial action which may be indicated. It should not inhibit frank or open discussion with patients. The NHSLA advocates the giving of apologies and explanations where appropriate (see Circulars 97/C10, 02/02 and  15 August 2007 (NHSLA gateway reference 0058), as well as s.2 Compensation Act 2006).
4.2.4
These groups of claims should be reported in the same way as the fifth group [for format of reporting see 4.4.2].

4.3.1 In the fourth group of claims (d) it is essential to send the NHSLA the letter of complaint and any formal correspondence in response. Where the Independent Review procedure has been used, the report of the panel, and particularly any expert opinions that may have been given at the convening stage or during the review, will be required.

4.4.1
In the fifth group (e), where a significant litigation risk has been identified, the matter becomes reportable. First notification/reporting of the case must occur as soon as the preliminary analysis has been completed but not later than 2 months after the request for disclosure.

4.4.2 The following basic documentation should be sent in with all such cases: -

· Covering letter supported by the preliminary analysis

· A completed CNST claim report form

· Copies of the correspondence from the claimant’s solicitor or the patient

· Copies of comments from clinical staff obtained as part of the preliminary analysis

· Where relevant, the report of investigation of any adverse incident, or the formal response by the Chief Executive to a letter of complaint
· Any relevant Trust policy or protocols

4.4.3
The NHSLA will liaise with the Trust regarding further investigations. The NHSLA may conclude that panel solicitors should be instructed and will do so direct.
4.5.1 In the sixth group of cases (f) the first notification of a claim may arrive as the formal letter of claim. This may happen where for example the claimant has obtained sufficient medical records from a source beyond the Trust’s control, e.g. the patient’s General Practitioner, or by means of the patient’s own approach to the Trust. 
4.5.2 Under the terms of the Pre-Action Protocol for the Resolution of Clinical Disputes, a claimant is required to send a letter of claim containing a clear summary of the facts upon which the claim is based including the main allegations of negligence, the patient’s injuries, present condition and prognosis, and financial loss. This can be sent at any time after the records have been disclosed, and may arrive before the preliminary analysis is complete. Letters of claim should be reported to the NHSLA within 24 hours of receipt. 

4.5.3 The letter of Claim indicates that the formal legal process has commenced and there will be three months to respond formally, provided that the letter is Protocol-compliant. Do not give any indication that you regard it as such, thereby enabling the NHSLA or panel solicitors to seek further time if need be. The Trust should acknowledge the letter, and identify that the NHSLA will be dealing with it. The NHSLA may in turn instruct a panel solicitor, if necessary, who will then contact the claimant’s solicitor.  Time taken by the Trust to investigate is of the essence. NHSLA & the Trust will be criticised for delay and, as a minimum, can incur costs sanctions for any unjustified delay.  
4.5.4
The NHSLA or panel solicitor will, where necessary, seek an extension of time especially when there has been no previous indication that a claim is being made. Insofar as the available evidence can be obtained, a formal response will be provided within the timescale.

5.
Large Value Claims

5.1
Large value claims are those where the possible damages liability exceeds £250,000. By definition they will arise from serious clinical incidents which fall within the normal reporting guidelines in any Trust. The size of claim will usually result from the need for continuing care provisions to be made. There may also be dependent family members and loss of future income contributing to the size of the eventual settlement.

5.2.
Thus most of these incidents will be graded at the most severe end of any rating spectrum. This means that they will be the subject of detailed investigation. The use of a structured approach to conduct the investigation, determine the root causes of the incident and make recommendations to the Trust Board, is highly recommended good practice. 
5.3
 Purpose 

5.3.1
This level of investigation may well take place before a claim is made, and can therefore either replace the preliminary analysis or, in summary form, provide it. Because the investigation process is systematic, comprehensive and based upon human factors, the documentation, report and recommendations will usually provide a complete record of the event. Inevitably it will form the evidence base for the Defence in any subsequent proceedings.

5.3.2
The primary or dominant purpose of such an investigation relates to matters of governance and patient safety. Trust Boards now have a clear duty to investigate serious incidents and satisfy themselves that all reasonable steps have been taken to prevent a recurrence. This has to be done openly, and within a culture that seeks to learn from the event. 
5.3.3
This philosophy runs directly counter to the adversarial principles which underpin the conduct of litigation. Thus, a traditional approach to adverse incidents which safeguards future prospects for litigation is no longer possible. It is therefore vital to ensure that investigations are factual, and that both the recommendations and further action are based on evidence rather than supposition and anecdote. 
5.4
Conduct of Investigations

5.4.1 The conduct of investigations at this level is a skilled task which in addition to the use of a structured approach should be undertaken by senior members of staff.

5.4.2. Whilst the dominant purpose of investigations is governance, the possibility of litigation needs to be constantly kept in mind. Thus it is recommended good practice to collect information by way of formal statements that can be used by the Defence later on. However, such statements will be discloseable in any subsequent litigation (see 4.2.2) and therefore it is essential that they are both accurate and complete, that they are signed by the clinician, and that only persons trained in statement-taking should prepare them. In problematical cases Trusts may wish to take legal advice in the preparation of this evidence. This will be a matter for individual Trusts to consider as the cost of such advice will not be reimbursed in the course of defending a claim. However, where legal advice is taken, Trusts should instruct one of the nhsla Panel firms who will be aware of the standards required for defence. 

5.4.3
This further follow-up is essential for the purposes of governance, as any identified weaknesses in technique or performance will need to be addressed with clinical staff and appropriate action agreed. It is clearly in the interests of patients that such steps are taken rapidly where expert opinion identifies practice that may not be acceptable.

5.5.
Reporting

5.5.1
This type of incident is already reportable to the Department of Health via existing channels and to the NPSA.
6.
Lower Value Claims

6.1
These will form the bulk of claims, with damages valued up to £250,000.

6.2 
Local conduct after reporting.

6.2.1.
Once the preliminary analysis has been carried out and the case reported to the NHSLA, it will be either handled in house, or assigned to a Panel Firm of solicitors for further conduct. Where a case is referred to a solicitor by way of direct instruction, this will normally be the firm designated to that Trust. Exceptions may arise where the case forms part of a series or group action, which are clearly best handled by dedicated teams, or if it is novel, contentious or repercussive in a manner which indicates the use of a specialist defence practice.

6.2.2
Further conduct of this group of cases will be by liaison between the NHSLA and the Trust. Claims managers will need to collect detailed statements, either in concert with panel solicitors or the NHSLA or on their behalf. 
6.2.3
This further follow up is essential for the purposes of governance as any identified weaknesses in technique or performance will need to be addressed with clinical staff and appropriate action agreed. It is clearly in the interests of patients that such steps are taken rapidly where expert opinion identifies practice that may not be acceptable.

6.2.4
NHSLA will always liaise with trusts before making admissions whether on breach of duty or causation. When a claim reaches other key stages such as when an offer is to be made or if we have had to talk to the media, for example, the NHSLA claims manager will use best endeavours to inform the trust claims manager in sufficient time to enable him/her to inform the clinicians involved in the treatment.  This may not always be possible.

6.2.5 Any “ex-gratia” settlements offered by a Trust, whether as a consequence of a case passing through the complaints procedure or otherwise are, by definition, not payments based upon legal liability and are therefore not reimbursable under the CNST by the NHSLA.

6.2.6 
Trusts are encouraged to offer non-pecuniary solutions to patients, where appropriate. Examples include a meeting with the relevant clinician(s), fast-tracking of treatment etc. 
7.
Independent Sector Treatment Centres (ISTCs)
7.1
These are a group of clinics and surgeries, both static and mobile, owned by the private sector but providing treatment free of charge to NHS patients. They are specifically designated by the Department of Health: the title does not apply to one-off waiting-list initiatives involving the private sector. 
7.2 
CNST cover extends to the work of ISTCs via the Primary Care Trust which refers the relevant patient.

7.3
ISTC owners are expected to comply with these reporting guidelines. If claims are reported direct to the NHSLA, the owners must simultaneously advise the PCT involved. Alternatively, ISTC owners should report fully to the PCT, which will in turn notify the NHSLA promptly. 

7.4
Whether claims are reported to the NHSLA by the ISTC owners or by the PCT, it should be made clear to the NHSLA at the start that the case concerns an ISTC. Failure to do so may lead to confusion and delay.

8.
PCT Prison Healthcare claims
8.1
The commissioning of health services in prisons in England is now the responsibility of the relevant PCTs. It does not necessarily follow however that the PCT is the correct defendant where allegations of negligence are made because healthcare services are commissioned from a range of providers, including GPs, community health units and drug agencies. In addition, access to healthcare may involve a prison employee.
8.2.
The following information should be provided when reporting a claim in this category:


(a)
When was the PCT first formally involved in the provision of healthcare services?

(b)  Has the PCT been a commissioner and/or provider of services? Please specify the date when each role commenced and provide copy contracts where available.


(c)
Please confirm the employment status of each individual involved in the care of the claimant at the relevant time e.g. PCT employee, prison employee, GP contractor. If the employment status of the individual changed, please confirm the date when this change became effective.


(d)
Please confirm how prisoners access healthcare services in the particular prison.
(e)
Please provide the name and contact details of the manager in your organisation with key responsibility for the PCT’s relationship with the prison.
9.
Group Actions/“Serial Offenders”
9.1
The circumstances which give rise to these types of potential claims have often come to light as a result of a Trust’s own internal audit procedures which have identified a failure, as a result of which some patients will already have been recalled and either treated or reassured.  Incidents of this nature should be reported to the NHSLA as soon as possible, and certainly if any affected patient makes a request for disclosure of records.  
10.
Miscellaneous

10.1 Compensation Recovery Unit (CRU)


In all cases the requirements of the Compensation Recovery Unit for reporting cases and obtaining certificates of benefits recoverable remain. This task will be handled centrally by the NHSLA, unless the trust has delegated authority, so local claims managers will need to obtain the National Insurance numbers of all claimants at the earliest opportunity. Where a request for records is made using the Law Society/DH protocol forms this information will be available, otherwise it should be sought promptly.

10.2 Conditional Fee Agreements
10.2.1 A Conditional Fee Agreement is an agreement between a person providing advocacy or litigation services and a claimant. This is commonly referred to as a “no win no fee” agreement.

10.2.2 Claimants entering into Conditional Fee Agreements on or after 1st April 2000 may be able to recover the success fee charged by their solicitors. This can be as high as 100% of the solicitors’ standard charges. They may, in addition, be able to recover the reasonable premium for any insurance they may take out to cover defendants’ costs and unrecovered disbursements.
10.2.3 Pre-action there is no obligation on claimants to reveal the existence of a Conditional Fee Agreement, but the Defendant should nonetheless enquire at the earliest possible stage as to the funding arrangements in force. The claimant must however disclose that a Conditional Fee Agreement exists upon service of proceedings.

10.2.4 The level of success fee and insurance premium will not normally be disclosed until damages have been paid. Therefore Defendants will not be able to challenge these details until the claimant’s costs are submitted for payment.

10.3 Mediation/Alternative Dispute Resolution (ADR)


Mediation involves a trained mediator acting as go-between to facilitate settlement. ADR can take one of a number of different forms, e.g. a time-limited discussion. Consider always the potential cost of such a step against the benefits which might be achieved. As a general guide, claims of relatively limited financial value, but possessing major emotional elements, e.g. the death of a child, might be suitable candidates. All cases, however, may potentially benefit from mediation or ADR at any stage.
10.4
Claimant’s Part 36 Offers

10.4.1 It is possible that these may be made at an early stage, even where the first notification is a letter of claim. In all cases they should be supported by a medical report and a schedule of losses. Punitive consequences may flow from offers made under CPR Part 36 which are either rejected or fall out of time, which ultimately prove to be successful.

10.4.2 Any such offer, even one unsupported by medical evidence and/or a schedule, requires immediate notification to the NHSLA by telephone followed up by fax. This must happen as soon as the documents are received as it is extremely important to avoid delay.

10.4.3
The Trust should not give any indication to the claimant’s solicitors that any such offer is valid, or that time runs from a particular date.

10.4.4 Where such letters are received in other parts of the Trust, e.g. the Chief Executive’s office, it is worth training staff working in these areas to recognise solicitors’ letters and develop a fast track to process them.

10.5 Indemnity
10.5.1.
The NHSLA are aware that there is anxiety among members surrounding possible reservation of the Authority’s rights under the scheme.

10.5.2
There have been occasions when that course of action has proved necessary although it is only in the rarest of circumstances that the NHSLA have declined to indemnify.

10.5.3 The NHSLA recognise that a judgment has to be made when deciding whether or not to report circumstances which might give rise to a claim. We suspect that opportunities for not doing so will reduce given the NPSA reporting mechanism. If a claim for compensation is made, the decision is straightforward: the case needs to be reported to the Authority.

10.5.4 In instances where it appears that there has been a delay in reporting, the NHSLA will usually only raise the issue if it appears that the prospects of defending the claim have been prejudiced and/or a liability for increased damages and/or costs has arisen as a result of the delay.
10.5.5 It is not possible to be prescriptive as to every circumstance which may give rise to prejudice and the NHSLA will consider each set of facts individually.

10.5.6 Members are encouraged to speak to the NHSLA if there is any doubt about particular circumstances and whether they should be reported or not.
10.6 Applications for Standard Disclosure
Where Trusts have failed to provide solicitors with standard disclosure under the 1998 Act (other than under one of the statutory exceptions), or otherwise, and those solicitors issue a court application to force disclosure, the NHSLA will not reimburse the legal costs involved in any such application.

10.7
Liaison Between NHSLA and Trusts
10.7.1 The NHSLA or solicitors instructed will continue to advise Trusts in advance of conferences with Counsel and court hearings. Trust officers will continue to sign Defences and other relevant pleadings because Trusts, and not the NHSLA, will remain the legal Defendants.
10.7.2
Where court hearings are likely to generate media interest, the NHSLA will agree with the trust beforehand a press release or position to be adopted.

10.7.3 The NHSLA will issue a closure document to Trusts at the end of each claim, which will include inter alia a breakdown between damages, claimant costs and defence costs. Risk management lessons to be learned will be advised as and when such issues are identified during the course of a claim.

10.7.4
The NHSLA will liaise with trusts throughout each claim.  See NHSLA feedback to Trusts (Appendix 4). 

Summary of Clinical Negligence Reporting Requirements
· Requests for disclosure of medical records to be processed within 40 days;

· Check that sufficient initial information has been provided by patient or adviser and request more if necessary;

· Collect, retain, paginate and index relevant records;

· Undertake preliminary analysis;

· Have system in place for identifying adverse incidents, significant litigation risks etc;

· Report relevant cases to the NHSLA within 2 months of request for records or sooner if event is serious;
· All letters of claim and Part 36 offers to be notified to the NHSLA immediately;

· Acknowledge letters of claim within 14 days;

· Detailed response due within 3 months;

· All legal proceedings to be notified immediately
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THE NATIONAL HEALTH SERVICE LITIGATION AUTHORITY

5 Pemberton Row
From the Chief Executive: Stephen Walker
London EC4A 3BA


Tel: 01719364400 
97/ClO
Fax: 01715831920 
DX: 169 London

To:

Chief Executives & Finance Directors



All NHS Bodies 

Date: November 6, 1997 

Dear Colleague,

APOLOGIES & EXPLANATIONS

Plaintiffs, their solicitors, and their banisters, frequently ask why clinicians or NHS bodies rarely apologise for adverse outcomes and why they rarely explain why and how adverse outcomes have occurred. 

From the defence perspective we are asked by both NHS bodies and individual clinicians how far they can go in apologising and in explaining without compromising any possible future litigation. 

The purpose of this circular is to outline the views of NHSLA on both apologies and explanations. 

Apologies 

It seems to us that it is both natural and desirable for those involved in treatment which produces an adverse result, for whatever reason, to sympathise with the patient or the patient’s relatives and to express sorrow or regret at that outcome. Such expressions of regret would not normally constitute an admission of liability, either in part or in full, and it is not our policy to prohibit them, nor to dispute any payment, under any scheme, solely on the grounds of such an expression of regret. 

Explanations 

Patients and their relatives are increasingly asking for detailed explanations of what led to adverse outcomes. In this respect they are no different from their equivalents in any other field. Closely linked to this desire for information is the frequently expressed view that they will feel some consolation if lessons have been learned for the future. 


In this area, too, NHSLA is keen to encourage both clinicians and NHS bodies to supply appropriate information whether informally, formally, privately, or through mediation. 

cont’d... 

97/ClO
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Arguably, greater care needs to be taken in the dissemination of explanations so as to avoid future litigation risks, but, for the avoidance of any doubt, NHSLA will not take a point against any NHS body or any clinician seeking NHS indemnity, on the basis of a factual explanation offered in good faith before litigation is in train. We consider the provision of such information to constitute good clinical practice, and provided the facts, as opposed to opinions, form the basis of the explanation, nothing is likely to be revealed which would not subsequently be disclosable in the event of litigation. 

Small Claims. Offers 

Closely related to the two topics above is the question of whether or not NHS bodies should be making offers on low value claims, before litigation, and without reference to NHSLA.

Where the NHS body employs staff competent to make an early assessment of liability causation and quantum, with or without referral to solicitors, NHSLA will not subsequently seek to avoid any payment on the grounds that we disagree with the NHS body under any of those three headings. In other words, any offer made in good faith, and without prejudice, will subsequently be adopted by NHSLA should the matter be taken further. This will not, of course, prejudice NHSLA’s general discretion under the various schemes. 

We hope that the foregoing will assist NHS bodies and their employees in the initial handling of events, requests for information, complaints, and small claims. We will happily deal with any individual queries, either in general or on specific claims, but we must alert readers to two areas where extreme caution should be exercised. 

First, all concerned should be alert to the new compensation recoupment obligations which may dramatically increase the value of what might formerly have been regarded as a small claim. With effect from October 6 1997, any proposed settlement should be preceded by receipt of a CRU certificate. 

Second, all of the above applies to the provision of NHS indemnity to NHS bodies and employees. Should any individual clinician wish to adopt a particular policy vis a vis apologies or explanations in a matter which might expose him or her to an action brought against them as an individual, they should seek the advice of their medical defence organisation and/or professional body.
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Can you please ensure that this circular is copied to all relevant staff appropriate, all relevant committees. 
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August 15, 2007

Napier House 
24 High Holborn 
London 
WC1V 6A7

 
To:
Chief Executives and Finance Directors
Tel: 020 7430 8700


All NHS Bodies
DX: 169 London

Dear Colleagues 


Apologies and Explanations 


In 1997, and again in 2002, I wrote to all Chief Executives and Finance Directors in the English NHS setting out this Authority’s views on the provision of apologies and explanations. 

With the passage of time, it seems appropriate to restate our position and to ask you to bring this letter to the attention of all relevant staff, and, as appropriate, relevant committees. 


The following paragraphs are taken from the Authority’s circular 02/02, but it is interesting to note that since then Parliament has adopted the Authority’s view on apologies in Section 2 of the Compensation Act 2006, in stating, expressly, that “An apology, an offer of treatment or other redress, shall not of itself amount to an admission of negligence or breach of statutory duty.” 


Apologies 


It seems to us that it is both natural and desirable for those involved in treatment which produces an adverse result, for whatever reason, to sympathise with the patient or the patient’s relatives and to express sorrow or regret at the outcome. Such expressions of regret would not normally constitute an admission of liability, either in part or in full, and it is not our policy to prohibit them, nor to dispute any payment, under any scheme, solely on the grounds of such an expression of regret. 


Explanations 


Patients and their relatives increasingly ask for detailed explanations of what led to adverse outcomes. In this respect they are no different from their equivalents in any other field. Closely linked to this desire for information is the frequently expressed view that they will feel some consolation if lessons have been learned for the future. 


In this area, too, NHSLA is keen to encourage both clinicians and NHS bodies to supply appropriate information whether informally, formally or through mediation. 

Gateway 0058

Care needs to be taken in the dissemination of explanations so as to avoid future litigation risks, but, for the avoidance of any doubt, NHSLA will not take a point against any NHS body or any clinician seeking NHS indemnity, on the basis of a factual explanation offered in good faith before litigation is in train. We consider the provision of such information to constitute good clinical practice, and provided that facts, as opposed to opinions, form the basis of the explanation, nothing is likely to be revealed which would not subsequently be disclosable in the event of litigation. 


Formal Admissions 


In keeping with our financial and case management responsibilities, the Litigation Authority will make or agree the terms of formal admissions within or before litigation. This circular is intended to encourage scheme members and their employees to offer the earlier, more informal, apologies and explanations so desired by patients and their families. 

Medical Defence Organisations 


It is critically important to note that all of the above applies to the provision of NHS indemnity to NHS bodies and employees. Should any individual clinicians wish to adopt a particular policy vis a vis apologies and explanations in a matter which might expose them to an action brought against them as an individual, they should seek the advice of their medical defence organisation and/or professional body. 


Staff Support 


We should not lose sight of the traumatic effect that adverse outcomes, and their aftermath, might have on NHS staff as well as patients and their relatives. Some may find compliance with these recommendations cathartic or therapeutic; others will not. None will find compliance easy. Recognising that, employers should do whatever is necessary by way of offering support, counselling etc. 




Appendix: 2

PROTOCOL FOR DELEGATED AUTHORITY CNST CLAIMS

Purpose

This document sets out the process by which delegated authority can be requested from the NHS Litigation Authority (NHSLA).  Trusts are not obliged to seek a delegated authority, although many may, particularly those with experienced claims managers in post.

For the avoidance of doubt, a delegated authority will only be granted following compliance with the pre-audit procedure and audit visit and only then to nominated individuals within the Trust.

In the event of a delegated authority being granted, the Trust will need to utilise the services of their own internal auditors to provide verification that acceptable practice continues to exist or alternatively submit to further audit visits by the NHSLA.  An audit checklist for use by internal auditors appears as Appendix 4.

General Principles

The audit process breaks down into two stages.

Pre-audit requirements

Appendix 1 sets out the areas within which the NHSLA will need to be satisfied prior to a visit to the Trust.

The pre-audit requirements break down into two distinct areas:

1. The personnel involved in the claims unit within the Trust, their experience and qualifications.

2. The protocols for the investigation of cases and handling interest from exterior parties (local or national media for example) and the administrative support systems (information technology and liaison with other administrative areas within the Trust).

The letter of support required from the Trust Chief Executive or Director of Finance is a free format letter wherein a positive recommendation must be made and attention can be drawn to any features of the unit by way of systems or personnel which the Trust consider to be of particular value to the NHSLA.

Upon satisfactory compliance with the pre-audit documentation, the NHSLA will audit a selection of ten cases referred to the Authority by the Trust against the criteria set out in appendix 2.

The criteria concentrate on proactive claims handling and seek reassurance on the quality and timeliness of investigation, decision making on breach of duty and causation and active quantum assessment and resolution (if appropriate).  

Audit Visit

Appendix 3 shows a sample NHSLA audit form which will be completed in respect of files reviewed during a visit to the Trust claims unit.

Each category is scored on a scale of 1 to 5 as follows:

5 = Excellent

4 = Good

3 = Satisfactory

2 = Poor

1 = Very Poor

The minimum acceptable score is 21 out of a possible 35 for each file audited. 

Decision/Appeal

The NHSLA will produce an analysis of the audit exercise with a recommendation for the granting of a delegated authority.  In the event of a request for delegated authority being denied, reasons for the denial will be provided.

Should the Trust wish to appeal the decision of the audit exercise, appeals will be to the Chief Executive of the NHSLA whose decision as Accountable Officer for all clinical negligence claims within the NHS in England will be final.

Reporting

In the event of a delegated authority being granted, Trusts must continue to notify the NHSLA of circumstances and claims as detailed in the CNST Reporting Guidelines. Those Trusts granted delegated authority will also be required to prepare a quarterly update of all claims subject to the delegation. 

Exclusions

The NHSLA will continue to handle all claims (regardless of value) where there is  involvement:

1. Of a Member of Parliament

2. Allegations or pleadings alleging breaches of the Human Rights Act

3. The case is one of a number of similar cases or part of a Group Litigation Order.

4. For Provisional Damages

5. Any claim which could be constituted as novel, contentious or repercussive.

Defence Solicitors

Authority will be required from the Litigation Authority before solicitors are instructed on behalf of the Defendants. 

If a claim should become subject of legal proceedings, the file must immediately be forwarded to the Litigation Authority to assume conduct of the matter. 

Payments

All payments, irrespective of type or value will be made by the Litigation Authority.

The form found at Appendix 5 should be used for this purpose.

Follow-up Audits

The NHSLA reserves the right to audit any Trust with a delegated authority at any time.  Trusts are expected to seek independent verification of the pre-audit requirements annually and Appendix 4 provides a local auditors checklist.

Should you have any queries or wish to discuss an application for delegated authority with the NHSLA please refer all queries to Steve Walker at the NHS Litigation Authority.

Appendix: 2.1

Documentary Evidence Required to Meet Pre-Audit Criteria
This documentation should be forwarded to the CNST Scheme Manager, when the Trust feels it is ready to apply for Delegated Authority.

· Evidence of achievement of Level 1 CNST Risk Management Standards. This would assure the NHSLA of clinical reporting systems etc

· Time Claims Manager in post (minimum requirement - 6 months)

· CV for individual(s) proposed

· Job description

· Evidence of new claims process i.e. post system within Trust, registration system, allocation of new claims (where applicable), response times, system for disclosure of records etc

· Investigation protocol

· Diary system

· Internal Claims Committee

· Evidence of relationship with local Claimant Solicitors/community

· Use of information technology, particularly claims management system

· Evidence of support team i.e. medical records, admin etc

· Policy for dealing with serial offenders/multi-party actions

· Trust media policy

· Evidence of keeping up to date with changes in law, training etc

· Evidence of proactive local claims handling over past 6 months, to include sample successful settlements/repudiations

· Evidence of liaison between claims and risk management

· Letter of support from Chief Executive/Director of Finance

Appendix: 2.2

Pre-Audit Sample Criteria
Upon satisfactory compliance of pre-audit documentation, an audit of 10 files, selected at random referred to the Authority, will be undertaken. Criteria to be considered:​

· Notification of new claims. Timely, in line with CNST Reporting Guidelines, enclosures etc

· Preliminary analysis. Quality, investigations, quantum assessment etc

· Ongoing input into claims management with the NHSLA Case Manager, communication etc

· Proactivity

· Factual/expert witness management

· CRU

· FRS12 data

· Quantum assessment/settlement negotiation

Appendix: 2.3

NHSLA Claim Audit Form (for use when visiting Trust Claims offices)

NHSLA Claim Number
______________________________________________ 
Defence Solicitors (if appointed) 
______________________________________________
Office (if more than one)
______________________________________________
Trust Case Manager
______________________________________________
Please score the following factors from nil to five :

	1. Communication

Includes prompt and systematic reporting to NHSLA; use of the telephone where necessary; sensible tone.
	Score



	2. Investigation
Identification of key issues and prompt/thorough pursuit of them; appropriate and timely liaison with CRU; avoidance of unnecessary minor points.
	

	3. Witness Management
Proper management of both expert and lay witnesses.
	

	4. Proactivity
Is the case being managed “hard and fast”? Effective use of diary and negotiation>  Shelf-life of file.
	

	5. FRS12 Data
Accuracy.  Prompt reassessment as required.
	

	6. Administration/File Management
Is file handled at the right level?  Evidence of supervision and review; file presentation; Management of costs.
	

	7. Quantum Negotiation/Settlement
Early quantification and negotiation
	_____________


	



TOTAL SCORE:





(out of 35)
	_____________

	
	


Comments (especially regarding very high or low scores)

____________________________________________________________________________

____________________________________________________________________________

Audited By
___________________________________________    Date
______________
Appendix: 2.4

Auditors’ Checklist

Evidence of the following procedures/practices is required:

· Cases logged within IT system.

· Cases reviewed not less than quarterly.

· Establishment and maintenance of FRS12 data.

· System for reporting to NHSLA.

· System for payment requests from NHSLA.

· Risk management feedback within the Trust.

Appendix 2.5
TO:
NHSLA – FAX NO: 020 8633 8952

FROM:

PAYMENT REQUEST DELEGATED AUTHORITY

CLAIM NO:

We have agreed an interim/settlement of Claimant’s damages/costs.

We have received a Disbursement Invoice for …………………………..

Attached is correspondence confirming the position

Please forward a cheque to:

PAYEE

Addressee:

Address:

Ref:

Date Required:

Sign

Print

Date

For NHSLA only

Signed…………………………………………………….

Name……………………………………………………...

Date……………………………………………………….

Appendix 3
Copy of the notes on reserving can be issues on request..

 Appendix 4

NHSLA Feedback to Trusts
· Acknowledgement and initial view of claim

· Advise Trust if Proceedings likely, media interest, conferences, trial or mediation

· Obtain Trust agreement if admissions are proposed

· Advise Trust when negotiations are entered into
· Defence Solicitor to forward copy reports to trust

NHSLA will liaise closely with trusts where any of the following feature:
· MP involvement

· Media attention

· Human Rights issues

· Multi party actions/serial offenders

· Novel, contentious or repercussive claims
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