Equal Pay Questionnaires
It had been hoped that the Employment Tribunal would agree to stay all the claims at an early stage, whilst the key national issues were resolved in a relatively small number of “lead” Claimant cases.  However, the current stance taken by the Employment Tribunal means that all cases will now be going ahead and it is therefore vital that Trusts respond to all Questionnaires.

We recommend that each Trust begins by collating the required information as soon as a questionnaire is received, as the time limit for responding to an equal pay questionnaire is 8 weeks. Failure to respond accurately, in sufficient detail, or within the prescribed timescale (without a reasonable excuse) may prejudice the Trust’s position as it could allow the Tribunal to draw an adverse inference of unlawful discrimination.  Therefore care must be taken when preparing what is effectively the first defence to any potential claim.
Employers are required to reply to Questionnaires if the questions are reasonably relevant to the equal pay claims and do not require disproportionate effort to answer.  In particular, responding to the questions on gender breakdown and pay for large numbers of staff may involve a disproportionate effort on the part of Trusts which do not have a sophisticated HR database. 
It is important to consider with your legal advisers how much effort it would require to answer each part of the Questionnaire relating to gender breakdown and pay.  If the Trust’s computer systems do not contain this information in a reasonably accessible form, it might be appropriate to ask the Claimants’ representatives to narrow the query so that it relates only to specific categories of jobs. 

One of the difficulties with the Questionnaire is that there is often very little identifying information in relation to Claimants.  In these circumstances, it is perfectly acceptable for the Trust to require clarification on any point and to make it clear that it is prepared to cooperate in the production of a response to the Questionnaire but it requires more specific information before it can do so.  
In relation to questions about bonuses, if the information is reasonably accessible across the whole Trust, you should provide it.  If not, then as before, it might be appropriate to ask the Claimants’ representatives to narrow their query to specific posts.  

Particular care needs to be taken when answering questions regarding pay disparity.  There may be several reasons for any relevant differences in pay, depending on the circumstances of each employee.  Your legal adviser should prepare a draft response to these questions for discussion with you.  In most cases Trusts will be able to provide generic answers, based either on the Whitley pay system and/or Agenda for Change or, for staff on local terms and conditions, the local pay arrangements.
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