EQUAL PAY – FREEDOM OF INFORMATION ACT (FOI) REQUESTS
A number of NHS Trusts are receiving detailed requests for information relating to equal pay issues.  Some suggestions about how such requests can be dealt with are made below. These are very brief guidelines on how to deal with such requests.  They do not claim to be exhaustive, and advice should be sought if difficulties arise.

-
There is a legal obligation on Trusts (as public authorities) to disclose information under FOI unless an exemption applies.

-
This obligation exists even if the information will subsequently be used against the disclosing party in legal proceedings.
-
Statistical information not linked to identifiable individuals will usually be discloseable, as will documents setting out current or previous Trust policy (as opposed to documents in which policy is being developed).

-
Under FOI Trusts are not obliged to create new information or carry out analysis that has not previously been done.  However, Trusts may be required to collate and summarise existing information.
Cost of Compliance

With a detailed request Trusts should consider whether they can rely on the cost of compliance exemption (section 12), which applies if compliance with a request would cost the Trust more than £450.

The “cost of compliance” is the cost of identifying the requested information, locating it within Trust files, retrieving it from storage or systems and, where relevant, extracting the information from within documents or files which hold other information or is exempt.  When considering whether a request would exceed the appropriate limit of £450, for the purpose of calculation, staff time should be considered at a rate of £25 per hour.
Trusts should estimate the cost of compliance and, if appropriate, send a refusal notice under section 12 before spending a significant amount of time looking for and retrieving the requested information. 
Under their duty to advise and assist applicants, Trusts relying on section 12 must give an applicant guidance on how to refine their request to bring it under the £450 limit, and the applicant can ultimately make a series of smaller requests which have to be considered.  However section 12 often makes dealing with the request more manageable and may provide a total exemption for some types of information.

Other Exemptions which may be relevant
-
Personal data.  For example, release of information which would indicate what individual identifiable employees are being or have been paid would normally contravene data protection principles and therefore should not be disclosed.  This will occur if names of staff are given, and might also arise if only a small number of people fall within a particular category, even if names are not revealed.  Trusts will need to consider what reasonable expectations their staff have about disclosure of their personal data, including any representations made to staff about how their personal data will be handled in the context of Agenda for Change, and the impact of such disclosure on individuals.
-
If disclosure would be prejudicial to the commercial interests of any party. This exemption is subject to the “public interest” test. 

-
Information intended for future publication.  This exemption can be used only if there was at the time the request was received a definite intention to publish within a specific timetable and if it is reasonable to wait until then to disclose. The public interest test also applies.
-
Prejudice to the effective conduct of public affairs.  This exemption might be relevant to requests about how and why pay/grading decisions have been made and about implementation of Agenda for Change, if the Trust is concerned that the release of information would prejudice the Trust’s ability to take those decisions effectively or to implement Agenda for Change efficiently or appropriately.  This exemption is also subject to the public interest test.

Any refusal of a request must be explained fully to the applicant.  If a Trust is relying on the fact that disclosure of information would cause it prejudice in some way, it must give concrete examples of how this prejudice would manifest itself.
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