NHSLA Equal Pay Q & A’s
1. What is the Equal Pay Act and how does it operate?

The purpose of the Act is to eliminate discrimination as regards pay and other terms and conditions between men and women ("Pay” includes both pay and other contractual terms and conditions such as piecework, bonus payments, redundancy payments, travel concessions, employer’s pension contributions and occupational pension benefits). The rights under the Act apply equally to men and women who are employed at an establishment in Great Britain. For the purposes of this guidance reference is only made to a female employee seeking equal treatment with a male employee.
The Act implies an “equality clause” into any contract of employment that does not already include one [Section 1(1)]. An equality clause is a clause whereby a woman is promised equal treatment with any man in the same employment and who is engaged in either:

a) like work – i.e. work of the same or a broadly similar nature to her work; 
b) work rated as equivalent – that is, in jobs which a job evaluation study of part or all of their employer’s workforce has shown to have an equal value with her work; or

c) work of equal value – that is, in jobs which are equal in value to her work in terms of the demands made on them under headings such as effort, skill and decision-making.

However, although a woman may establish that she is engaged on like work, work related as equivalent to that of a man or work of equal value, she will not be able to obtain equivalence with that man if the employer can show that the variation between the woman’s contract and the man’s contract is genuinely due to a material factor which is not the difference of sex.  
If the claim is successful, the amount awarded will be the difference in pay between that of the claimant and the comparator. The period in respect of which arrears of pay may be recovered under the Act is 6 years in England and Wales and 5 years in Scotland (subject to certain qualifications). (Note that where a claim is made in respect of a refusal, on grounds of sex, to allow access to an occupational pension scheme, then different rules apply: in principle, an individual is entitled to complain of denial of access going back to 1976). The tribunal has the power to award interest on sums awarded under the Act.

2. What is the NHSLA’s role in relation to Equal Pay claims?

The NHSLA provides free assistance to NHS bodies in England regarding equal pay claims.  If you have not already requested assistance, please reply to the letter from our Chief Executive dated 17th August 2005, a copy of which can be found on the Equal Pay section of our website (www.nhsla.com).

The NHSLA is happy to offer advice and guidance in respect of strategic issues or particular cases.  Advice on how to respond to Freedom of Information Act enquiries, grievances and Equal Pay Act Questionnaires is available below. However, unfortunately we cannot handle any Equal Pay claims ourselves.

There may be funding for cases containing issues of national importance.  If you or your legal advisors consider that this may be applicable, please contact us to discuss.

If you would like to speak to someone at the Authority, please call 020 7430 8821. Alternatively, if you wish to contact us by e-mail please write to EqualPayAdvice@nhsla.com
Our strong advice is that if litigation is commenced, you employ the services of expert solicitors.  We have carefully vetted a number of firms for their capabilities in this specialist area and a list of recommended firms can be found on our website.
3.
How to deal with a Freedom of Information Act (FOI) Request.

There is a legal obligation to disclose information under FOI unless an exemption applies. The obligation exists even if the information will subsequently be used against the disclosing party in legal proceedings. Statistical information not linked to identifiable individuals will usually be discloseable, as will documents setting out current or previous trust policy (as opposed to documents in which policy is being developed). Under FOI trusts are not obliged to create new information or carry out analysis that has not previously been done.  However, trusts may be required to collate and summarise existing information. 

For detailed requests, trusts should consider whether they can rely on the “cost of compliance” exemption (see section 12 of FOI). This will apply if compliance with a request would cost the trust more than £450.  

The “cost of compliance” is the cost of identifying the requested information, locating it within trust files, retrieving it from storage or systems and, where relevant, extracting the information from within documents or files which hold other information or is exempt.  When considering whether a request would exceed the appropriate limit of £450, for the purpose of calculation, staff time should be considered at a rate of £25 per hour.

Any refusal of a request must be explained fully to the applicant.  If a trust is relying on the fact that disclosure of information would cause it prejudice in some way, it must give concrete examples of how this prejudice would manifest itself. Trusts should also estimate the cost of compliance and, if appropriate, send a refusal notice under section 12 before spending a significant amount of time looking for and retrieving the requested information. 

Under their duty to advise and assist applicants, trusts relying on section 12 must give an applicant guidance on how to refine their request to bring it under the £450 limit, and the applicant can ultimately make a series of smaller requests which have to be considered.  However section 12 often makes dealing with the request more manageable and may provide a total exemption for some types of information.

4.
What kind of information is exempted under the Freedom of Information Act?


There is a legal obligation to disclose information under FOI unless an exemption applies. Exempted information may include:

· Personal data.  For example, release of information which would indicate what individual identifiable employees are being or have been paid would normally contravene data protection principles and therefore should not be disclosed.  This will occur if names of staff are given, and might also arise if only a small number of people fall within a particular category, even if names are not revealed.  Trusts will need to consider what reasonable expectations their staff have about disclosure of their personal data, including any representations made to staff about how their personal data will be handled in the context of Agenda for Change, and the impact of such disclosure on individuals.

· If disclosure would be prejudicial to the commercial interests of any party. This exemption is subject to the “public interest” test. 

· Information intended for future publication.  This exemption can be used only if there was at the time the request was received a definite intention to publish within a specific timetable and if it is reasonable to wait until then to disclose. The public interest test also applies.

· Prejudice to the effective conduct of public affairs.  This exemption might be relevant to requests about how and why pay/grading decisions have been made and about implementation of Agenda for Change, if the trust is concerned that the release of information would prejudice the trust’s ability to take those decisions effectively or to implement Agenda for Change efficiently or appropriately.  This exemption is also subject to the public interest test.
This is not an exhaustive list of exemptions.  For further information please refer to the FOI Act.
5.
How to deal with an Equal Pay Grievance?

Grievances may be submitted either (a) individually by the employees concerned or (b) collectively on behalf of two or more employees by a trade union or other appropriate representative. 
In responding to grievances, trusts should take care to comply with both the ACAS Code of Practice on Disciplinary and Grievance Procedures and  any additional requirements of their own internal grievance procedures. Failure to comply with the ACAS Code of Practice can result in an uplift of up to 25% to any compensation awarded by a tribunal.  If such an uplift is awarded, it will have a very significant impact upon any compensation awarded to the employees.
6. How to respond to a Collective Grievance in relation to Equal Pay.

Most of the collective grievances received by NHS bodies in recent equal pay litigation do not set out the details of the grievance. The grievance may consist simply of a list of employees who assert that they are entitled to equal pay in relation to unidentified comparators. 
If a collective grievance is presented to an employer, the ACAS Code of Practice is deemed to have been complied with and the employer need take no further steps. However, employers are likely to be in breach of their internal grievance procedures if they fail to respond to a collective grievance.   For this reason, trusts should respond promptly to a collective grievance, agreeing in principle to deal with the matter as a collective grievance. Trusts should request:
· a complete list of the individuals on whose behalf the grievance is lodged and for their job titles and other identifying details (NI numbers and/or addresses);

· details of the comparators, including job titles;

· an assurance from the union that, should the matter reach a tribunal, it will take no issue as to costs or damages if individual cases have not been processed fully through the grievance procedure before any claim is issued.
Without information about comparators, it will not be practicable to deal with equal pay grievances. If the information is received, trusts may either:
· seek to agree with the unions that internal grievance hearings should be suspended pending the outcome of local and national tribunal litigation; or

· arrange collective grievance meetings with the employees named in the grievance. 

7.
How to respond to an individual grievance in relation to Equal Pay.
Where grievances are presented individually by employees, they must be dealt with in accordance with the ACAS Code of Practice and any internal grievance policy. Generally this will include:
· if necessary, obtaining further details of the grievance (such as identities of comparators);
· arranging meetings with the employees: such meetings may be individual or, if that is impractical because of the numbers involved, collective. The employees have a statutory right to be accompanied by a colleague or union representative in the meetings; and
· after the meeting the trust’s decision should be communicated to the employees (preferably in writing). The employees should also be advised of their right of appeal. 

8.
When should you respond to an Equal Pay Grievance? 

Trusts must ensure that grievances are handled “without unreasonable delay”.  Failure to do so, could leave Trusts open to criticism and a potential uplift of up to 25% in any compensation awarded if the delay results in a failure to complete the grievance process.  In practice, the tribunals will decide in each case whether any delay was unreasonable in the specific circumstances.   
It is important to lay a good paper trail when dealing with grievances. Trusts should ensure that the employees who have brought individual grievances are kept updated regarding the progress of the grievance and the reason for any delay.  It is good practice to seek the employees’ and/or representatives’ agreement to the envisaged timescales for processing the grievance.

9.
How do you answer an Equal Pay Questionnaire?

All trusts are now required to respond to Equal Pay Questionnaires (“Questionnaires”) within the specific time limits (8 weeks). 
We recommend that each trust begins by collating the required information as soon as a questionnaire is received. Failure to respond accurately in sufficient detail or within the prescribed timescale (without a reasonable excuse) may prejudice the Trust’s position and could allow the Tribunal to draw an adverse inference of unlawful discrimination the procedure. Therefore care must be taken when preparing what is effectively the first defence to any potential claim.
Trusts are required to reply to Questionnaires if the questions are reasonably relevant to the equal pay claims and do not require disproportionate effort to answer.  In particular, responding to the questions on gender breakdown and pay for large numbers of staff may involve a disproportionate effort on the part of trusts which do not have a sophisticated HR database. 
It is important to consider with your legal advisers how much effort it would require to answer each part of the Questionnaire relating to gender breakdown and pay.  If the trust’s computer systems do not contain this information in a reasonably accessible form, it might be appropriate to ask the Claimants’ representatives to narrow the query so that it relates only to specific categories of jobs. 
One of the difficulties with the Questionnaire is that there is often very little identifying information in relation to Claimants.  In these circumstances, it is perfectly acceptable for the trust to require clarification on any point and to make it clear that it is prepared to cooperate in the production of a response to the Questionnaire but it requires more specific information before it can do so.  
In relation to questions about bonuses, if the information is reasonably accessible across the whole trust, you should provide it.  If not, then as before, it might be appropriate to ask the Claimants’ representatives to narrow their query to specific posts.  
Particular care needs to be taken when answering questions regarding pay disparity.  Trusts may be concerned about breaching data protection rights or any confidentiality obligations. Your legal adviser should prepare a draft response to these questions for discussion with you.  
In most cases trusts will be able to provide generic answers, based either on the Whitley pay system and/or Agenda for Change or, for staff on local terms and conditions, the local pay arrangements.   If an employee has asked for specific information about one or more comparator, the trust should consider anonymising the data.  However, if the trust does not reveal information due to its confidential nature, the tribunal has the power to order disclosure if it is in the interests of justice to do so.
10. 
How do you respond to an Equal Pay employment tribunal claim form?

You or your legal advisors must fill in a Response Form and return it to the tribunal office by the date shown on the front page of the form sent to you. It is your responsibility to ensure that the tribunal office receives the Response within the relevant time limit: this will be 28 days from the date you were sent a copy of the Claimant's Claim Form.  However, your legal representative may apply to the tribunal for an extended period in which to lodge the Response (this should be done before the original 28 day time limit expires).  Failure to respond within the time limit could result in your Response being rejected by the tribunal and Judgment being entered in default.
Responding to equal pay claims requires specialist knowledge of this complicated area of employment law.  Our strong advice is that if litigation is commenced, you employ the services of expert solicitors.  We have carefully vetted a number of firms for their capabilities in this specialist area and a list of recommended firms can be found on our website.

This guidance does not attempt to provide a full analysis of those matters with which it deals and is provided for general information purposes only.  The answers given above are based on the NHSLA’s experience of equal pay claims.  However, there is the possibility that an employment tribunal may take a differing view about one of the listed issues, depending upon the particular facts of the case. This advice is not a substitute for professional advice which takes account of your specific circumstances and any changes in the law and practice; at the time of preparation of this note various changes to the relevant provisions may be pending, particularly in the light of the current high volume of equal pay litigation. The subjects covered constantly change and develop. No responsibility can be accepted by the NHSLA for any loss occasioned by any person acting or refraining from acting on the basis of this note. The copyright in this guidance note is owned by the NHSLA
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